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CONSTRUCTION CONTRACTS BILL 2004 
Committee 

Resumed from an earlier stage of the sitting.  The Chairman of Committees (Hon George Cash) in the Chair; 
Hon Nick Griffiths (Minister for Housing and Works) in charge of the Bill. 

Clause 7:  Construction contracts to which this Act applies - 
Debate was interrupted after the clause had been partly considered. 

Hon PETER FOSS:  I have had an opportunity to look further at the Bill.  It is interesting that subclause (4) to 
which the minister referred and for which he did not want to have a double jurisdiction provision is not limited to 
jurisdiction; it takes out the whole Act.  It states -  

This Act does not apply to a construction contract that is a home building work contract as defined in 
the Home Building Contracts Act 1991 section 3(1). 

That is important because the Act has a prohibition on certain provisions in part 2 in division 1 and it has an 
implied prohibition in division 2.  Part 3 of the Act deals with the adjudication of disputes.  However, it goes 
beyond just adjudicating; it provides the effect of the termination, the enforcement of the termination and some 
general provisions.  The only provisions that deal with the method of adjudication are divisions 2 and 3 of part 3.  
There are also some implied provisions contained in schedule 1 and there is a general no-contracting-out 
provision in part 5.  Interestingly, the Home Building Contracts Act has already dealt with the issue of 
concurrent proceedings.  Section 22 of the Home Building Contracts Act contemplates the situation in which a 
court and a disputes resolution tribunal would possibly be involved.  It states -  

Subject to section 23, where an application is made to the Disputes Tribunal . . . is not justiciable by a 
court unless . . . 

The way to deal with the double possibility of adjudication has been dealt with under the Home Building 
Contracts Act and could very easily have been similarly dealt with in this Bill.  The reason given by the minister 
for this provision being left out of the Bill that he did not want double adjudication is not a valid reason because 
the Bill takes out some of the principal things included in this Act.  It takes out not only the adjudication process 
but also the process for dealing with the matter after adjudication and the implied and prohibited provisions; they 
will all be excluded.  The Bill has excluded not only the jurisdiction but also the Act.  It seems to me that of all 
the requirements in which these provisions should be left out and of the implied provision that should be implied, 
I would have thought that home building contracts would be a classic Bill in which the implied provision should 
be left in.  I am surprised that the Government has so lightly dismissed that possibility.  The Government did not 
even try to overcome the problem of dual adjudication, which could have been dealt with easily.  The 
Government has excluded the whole Act.  It is an alarming dismissal of the relief under this Act for a very 
substantial part of the construction industry and for a part of the construction industry in which it is very 
necessary to have some protection.  There is no doubt that if a subbie does not get paid, the home owner will 
ultimately suffer.  We have all heard about phoenix building companies.  We know that if the subbies miss out 
on their payments, all too often another building company flogs houses to the public again with the same people 
involved but under a different corporation and away they go once again.  The people left to lament that are the 
subbies and the owners.  The non-payment of subbies does not have much impact on the building companies, 
which seem to have the ability to rise from the ashes.  I endorse the remarks made by Hon Dee Margetts and Hon 
Ray Halligan that the total blanket dismissal of this legislation for the whole home building contracts area is 
quite alarming.  The prospect of double adjudication does not worry me in the least.  I am sure it can be easily 
dealt with.    

Hon NICK GRIFFITHS:  I thank Hon Peter Foss for his observations.  I disagree with him.  Earlier when he 
commenced his observations he referred to the position of subcontractors.  The Home Building Contracts Act 
deals with contracts between the builder and the owner, not the subcontractors.  Subcontractors will be dealt with 
under the Construction Contracts Bill if the Bill is passed.   

Hon Peter Foss:  That then becomes a bit of a problem.  Jurisdiction will definitely be in two different places.  
One dispute will take place in one tribunal and another dispute will take place in another tribunal. 

Hon NICK GRIFFITHS:  The contracts to do with the subcontractors would be dealt with under the Construction 
Contracts Bill.  The contracts between the builder and the owner, subject to the committee agreeing with what I 
am proposing, would continue to be dealt with under the Home Building Contracts Act.   

Hon PETER FOSS:  That is frightening. because that is one of the most alarming things that could happen to 
anybody.  The builder might say that the reason the work has not been done is because a particular subcontractor 
has problems, which is usually the reason.  Most builders do not do an awful lot themselves; they subcontract 
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nearly every aspect of their work.  There would then be the possibility that the builder would be litigating in one 
place, talking about the work of a subcontractor, and in another place he would go off and deal with the contract 
involving the subcontractor.  There would be the same evidence.  The proceedings would have to be held twice.  
The subcontractor would be compelled to attend one but not the other.  That seems quite extraordinary.  If ever 
there has been a message from the courts over the years it is to try to keep disputes heard together.  That is the 
reason for third party proceedings.  Everything is sought to be heard in the same place.   

The minister seems to be saying quite plainly that if the subcontract is in dispute, it will be dealt with elsewhere 
under a particular Act and the dispute with the owner will be dealt with under another Act.  There will be two 
different arbitrations on the same facts.  That will double the cost and the complication because there may very 
well be a different result in the end.  The possibility is that in the case of the contract under the Home Building 
Contracts Act it might be said that it was due to the fault of the tiler and then in the other case the tiler must be 
paid because it is said that it is not the fault of the tiler.  It might be said that there is nothing wrong with the 
tiling.  Under the Home Building Contracts Act it might be said that there is, but the tiler might say there is not.  
Where does that leave the builder?  He has two different results.  I would have thought that highly undesirable.  
It means that he has not only two different results but also two different proceedings and double the cost.  That is 
a crazy situation.  The case has already been dealt with under the Home Building Contracts Act as far as the 
court is concerned, so why not deal with it as far as the tribunal is concerned?  Why not put the whole lot 
together?  If it can be done under the Home Building Contracts Act, why can it not be done under this 
legislation?   

Hon RAY HALLIGAN:  I think we have canvassed this issue quite a bit during this debate, and certainly during 
the second reading debate.  I move - 

Page 8, lines 29 to 31 - To delete the lines. 

Hon DEE MARGETTS:  I would like some clarification from the minister.  It would obviously be better if there 
were a separate system for the Home Building Contracts Act, which we have also been debating.  If there is to be 
legislation to deal with that issue, there is the question of when it comes to this Chamber.  I may have missed 
something, but what happens when the owner is also the holder of the builder’s licence and deals directly with 
the subcontractors?   

Hon NICK GRIFFITHS:  A home building work contract under the Home Building Contracts Act is a contract 
between the builder and an owner for the performance by the builder of home building work.  If the owner is an 
owner-builder, as I read it the Home Building Contracts Act 1991 would not apply.   

Hon Peter Foss:  Why not?   

Hon NICK GRIFFITHS:  Is he contracting with himself?  The scenario was that the owner is the builder.  
Perhaps the member might ask the question again. 

Hon DEE MARGETTS:  I had some experience recently when I was renovating a property.  I was told that the 
options were that I employed a builder to subcontract or - I might be incorrect - I hold the building licence, in 
which case there might be some possible savings.  However, I did not have the time to manage the contract, and 
no way was I about to do the building work.  In fact, sometimes the owner can arrange the subcontracting. 

Hon PETER FOSS:  Hon Dee Margetts has raised a very good point.  That is one of the reasons I would never 
become a builder and have a builder arrange subcontracts directly with me.  If something were to go wrong, I 
would have to prove which person got it wrong.  I can remember a classic example of tiles not sticking in a 
bathroom.  The tiler said it was because of the way the concrete was finished, so it was not capable of taking the 
tiles.  The grano worker said that it was the bad application of tiles.  If there are two separate contracts, one is 
left in the position of having to prove who is wrong.  The definition of “home building contract” reads - 

. . . a contract between a builder and an owner for the performance by the builder of building work . . .  

If an owner gets all the brickwork and grano work done, I believe that is home building work.  The definition of 
“home building work” reads - 

(a) constructing or re-constructing a dwelling including an existing dwelling and/or strata-titled 
dwelling;  

(b) placing a dwelling on land;  

(c) altering, improving or repairing a dwelling, including a strata-titled dwelling; or  

(d) constructing or carrying out any associated work in connection with −  

  (i) any work referred to in paragraph (a) or (b); or  
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(ii) an existing dwelling, including a strata-titled dwelling;  

It seems to me that a person would normally be a subcontractor to a builder, but when there is not a builder and 
contracting takes place directly with the owner, each of those becomes a builder, and each of the contracts then 
comes under the Home Building Contracts Act.  Each of those must be litigated separately, but they would not 
fall under this legislation.  They are excluded because each of them would then be a home building contract.  All 
of those would be excluded from this procedure.   

Hon NICK GRIFFITHS:  I agree with that point.  In the circumstance of the owner holding a building licence 
and then contracting with a number of people to carry out that work, it will be governed by the Home Building 
Contracts Act 1991.  That follows from the definition of “builder”.  I agree with what Hon Peter Foss said.   

Hon DEE MARGETTS:  This legislation, including the Home Building Contracts Act 1991, might not be 
perfect, but excluding them is probably more imperfect than that which is being proposed.  In the absence of 
another protection for homebuilders, I am inclined to support the amendment.   

Amendment put and passed. 

Clause, as amended, put and passed. 

Clauses 8 and 9 put and passed.   

Clause 10:  Prohibited: provisions requiring payment to be made after 50 days -   

Hon RAY HALLIGAN:  This is another clause that has been discussed but not necessarily at length.  The clause 
provides for a penalty for those who enter into a contract and wish to have payment made after 50 days when the 
Bill then requires that the payment be made within 28 days.  If someone enters 49 days into a contract, then 49 
days it will be.  However, if someone enters 51 days into a contract, then the time frame comes back to 28 days.  
It seems to be somewhat ludicrous that people should be penalised, and in discussion with the minister I think we 
have reached a compromise.  We need a date that is certain, and for all contracts not to exceed that date.  I am 
quite comfortable with the time frame of 50 days.  If we deleted “28” and inserted instead “50”, it would mean 
that all contractors would know that their contracts regarding the payment period could not exceed 50 days.  I 
hope that the minister will be in a position to take that on board.   

Hon NICK GRIFFITHS:  I note what Hon Ray Halligan has said and the concerns expressed by Hon Dee 
Margetts in an earlier stage of the Bill’s passage.  The “28 days” provision reads as punitive, and I have reflected 
on it.  I am concerned that 50 days may be too long, but again, 50 days was the standard set.  If it would be 
convenient to the committee, noting the discussions taking place, I move - 

Page 10, line 14 - To delete “28” and insert instead “50”. 

Amendment put and passed. 

Clause, as amended, put and passed. 

Clauses 11 to 56 put and passed.   

Schedule 1 put and passed.   

Title put and passed. 

Bill reported, with amendments. 
 


